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6 Capital instruments may be redeemed 
prior to maturity and without the prior ap-
proval of the Office, as long as the instru-
ments are redeemed with the proceeds of, or 
replaced by, a like amount of a similar or 
higher quality capital instrument. However, 
the Office must be notified in writing at 
least 30 days in advance of such redemption.

7 The amount of the allowance for loan and 
lease losses that may be included in capital 
is based on a percentage of risk-weighted as-
sets. The gross sum of risk-weighted assets 
used in this calculation includes all risk-
weighted assets, with the exception of assets 
required to be deducted under § 567.6 in estab-
lishing risk-weighted assets. ‘‘Excess re-
serves for loan and lease losses’’ is defined as 
assets required to be deducted from capital 
under § 567.5(a)(2). A savings association may 
deduct excess reserves for loan and lease 
losses from the gross sum of risk-weighted 
assets (i.e., risk-weighted assets including 
allowance for loan and lease losses) in com-
puting the denominator of the risk-based 
capital standard. Thus, a savings assocation 
will exclude the same amount of excess al-
lowance for loan and lease losses from both 

the numerator and the denominator of the 
risk-based capital ratio.

(A) At the beginning of each of the 
last five years of the life of the matur-
ing capital instrument, the amount 
that is eligible to be included as sup-
plementary capital is reduced by 20% 
of the original amount of that instru-
ment (net of redemptions).6

(B) Only the aggregate amount of 
maturing capital instruments that ma-
ture in any one year during the seven 
years immediately prior to an instru-
ment’s maturity that does not exceed 
20% of an institution’s capital will 
qualify as supplementary capital. 

(C) Once a savings association selects 
either paragraph (b)(3)(ii)(A) or 
(b)(3)(ii)(B) of this section for the 
issuance of a maturing capital instru-
ment, it must continue to elect that 
option for all subsequent issuances of 
maturing capital instruments for as 
long as there is a balance outstanding 
of such post-November 7, 1989 
issuances. Only when such issuances 
have all been repaid and the savings as-
sociation has no balance of such 
issuances outstanding may the savings 
association elect the other option. 

(4) Allowance for loan and lease losses. 
Allowance for loan and lease losses es-
tablished under OTS regulations and 
memoranda to a maximum of 1.25 per-
cent of risk-weighted assets.7

(5) Unrealized gains on equity securi-
ties. Up to 45 percent of unrealized 
gains on available-for-sale equity secu-
rities with readily determinable fair 
values may be included in supple-
mentary capital. Unrealized gains are 
unrealized holding gains, net of unreal-
ized holding losses, before income 
taxes, calculated as the amount, if any, 
by which fair value exceeds historical 
cost. The OTS may disallow such inclu-
sion in the calculation of supple-
mentary capital if the Office deter-
mines that the equity securities are 
not prudently valued. 

(c) Total capital. (1) A savings associa-
tion’s total capital equals the sum of 
its core capital and supplementary cap-
ital (to the extent that such supple-
mentary capital does not exceed 100% 
of its core capital). 

(2) The following assets, in addition 
to assets required to be deducted else-
where in calculating core capital, are 
deducted from assets for purposes of 
determining total capital: 

(i) Reciprocal holdings of depository 
institution capital instruments; and 

(ii) All equity investments. 

[54 FR 49649, Nov. 30, 1989, as amended at 57 
FR 33439, July 29, 1992; 57 FR 33440, July 29, 
1992; 58 FR 45813, Aug. 31, 1993; 59 FR 4788, 
Feb. 2, 1994; 60 FR 39232, Aug. 1, 1995; 62 FR 
66263, Dec. 18, 1997; 63 FR 42678, Aug. 10, 1998; 
63 FR 46524, Sept. 1, 1998; 66 FR 59663, Nov. 29, 
2001; 67 FR 31726, May 10, 2002; 68 FR 56536, 
Oct. 1, 2003]

§ 567.6 Risk-based capital credit risk-
weight categories. 

(a) Risk-weighted assets. Risk-weight-
ed assets equal risk-weighted on-bal-
ance sheet assets (computed under 
paragraph (a)(1) of this section), plus 
risk-weighted off-balance sheet activi-
ties (computed under paragraph (a)(2) 
of this section), plus risk-weighted re-
course obligations, direct credit sub-
stitutes, and certain other positions 
(computed under paragraph (b) of this 
section). Assets not included (i.e., de-
ducted from capital) for purposes of 
calculating capital under § 567.5 are not 
included in calculating risk-weighted 
assets. 
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(1) On-balance sheet assets. Except as 
provided in paragraph (b) of this sec-
tion, risk-weighted on-balance sheet 
assets are computed by multiplying the 
on-balance sheet asset amounts times 
the appropriate risk-weight categories. 
The risk-weight categories are: 

(i) Zero percent Risk Weight (Category 
1). (A) Cash, including domestic and 
foreign currency owned and held in all 
offices of a savings association or in 
transit. Any foreign currency held by a 
savings association must be converted 
into U.S. dollar equivalents; 

(B) Securities issued by and other di-
rect claims on the U.S. Government or 
its agencies (to the extent such securi-
ties or claims are unconditionally 
backed by the full faith and credit of 
the United States Government) or the 
central government of an OECD coun-
try; 

(C) Notes and obligations issued by 
either the Federal Savings and Loan 
Insurance Corporation or the Federal 
Deposit Insurance Corporation and 
backed by the full faith and credit of 
the United States Government; 

(D) Deposit reserves at, claims on, 
and balances due from Federal Reserve 
Banks; 

(E) The book value of paid-in Federal 
Reserve Bank stock; 

(F) That portion of assets that is 
fully covered against capital loss and/
or yield maintenance agreements by 
the Federal Savings and Loan Insur-
ance Corporation or any successor 
agency. 

(G) That portion of assets directly 
and unconditionally guaranteed by the 
United States Government or its agen-
cies, or the central government of an 
OECD country. 

(H) Claims on, and claims guaranteed 
by, a qualifying securities firm that 
are collateralized by cash on deposit in 
the savings association or by securities 
issued or guaranteed by the United 
States Government or its agencies, or 
the central government of an OECD 
country. To be eligible for this risk 
weight, the savings association must 
maintain a positive margin of collat-
eral on the claim on a daily basis, tak-
ing into account any change in a sav-
ings association’s exposure to the obli-
gor or counterparty under the claim in 

relation to the market value of the col-
lateral held in support of the claim. 

(ii) 20 percent Risk Weight (Category 2). 
(A) Cash items in the process of collec-
tion; 

(B) That portion of assets 
collateralized by the current market 
value of securities issued or guaranteed 
by the United States government or its 
agencies, or the central government of 
an OECD country; 

(C) That portion of assets condi-
tionally guaranteed by the United 
States Government or its agencies, or 
the central government of an OECD 
country; 

(D) Securities (not including equity 
securities) issued by and other claims 
on the U.S. Government or its agencies 
which are not backed by the full faith 
and credit of the United States Govern-
ment; 

(E) Securities (not including equity 
securities) issued by, or other direct 
claims on, United States Government-
sponsored agencies; 

(F) That portion of assets guaranteed 
by United States Government-spon-
sored agencies; 

(G) That portion of assets 
collateralized by the current market 
value of securities issued or guaranteed 
by United States Government-spon-
sored agencies; 

(H) Claims on, and claims guaranteed 
by, a qualifying securities firm, subject 
to the following conditions: 

(1) A qualifying securities firm must 
have a long-term issuer credit rating, 
or a rating on at least one issue of 
long-term unsecured debt, from a 
NRSRO. The rating must be in one of 
the three highest investment grade 
categories used by the NRSRO. If two 
or more NRSROs assign ratings to the 
qualifying securities firm, the savings 
association must use the lowest rating 
to determine whether the rating re-
quirement of this paragraph is met. A 
qualifying securities firm may rely on 
the rating of its parent consolidated 
company, if the parent consolidated 
company guarantees the claim. 

(2) A collateralized claim on a quali-
fying securities firm does not have to 
comply with the rating requirements 
under paragraph (a)(1)(ii)(H)(1) of this 
section if the claim arises under a con-
tract that: 
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8 These institutions include, but are not 
limited to, the International Bank for Re-
construction and Development (World Bank), 
the Inter-American Development Bank, the 
Asian Development Bank, the African Devel-
opment Bank, the European Investments 
Bank, the International Monetary Fund and 
the Bank for International Settlements.

(i) Is a reverse repurchase/repurchase 
agreement or securities lending/bor-
rowing transaction executed using 
standard industry documentation; 

(ii) Is collateralized by debt or equity 
securities that are liquid and readily 
marketable; 

(iii) Is marked-to-market daily; 
(iv) Is subject to a daily margin 

maintenance requirement under the 
standard industry documentation; and 

(v) Can be liquidated, terminated or 
accelerated immediately in bankruptcy 
or similar proceeding, and the security 
or collateral agreement will not be 
stayed or avoided under applicable law 
of the relevant jurisdiction. For exam-
ple, a claim is exempt from the auto-
matic stay in bankruptcy in the United 
States if it arises under a securities 
contract or a repurchase agreement 
subject to section 555 or 559 of the 
Bankruptcy Code (11 U.S.C. 555 or 559), 
a qualified financial contract under 
section 11(e)(8) of the Federal Deposit 
Insurance Act (12 U.S.C. 1821(e)(8)), or a 
netting contract between or among fi-
nancial institutions under sections 401–
407 of the Federal Deposit Insurance 
Corporation Improvement Act of 1991 
(12 U.S.C. 4401–4407), or Regulation EE 
(12 CFR part 231). 

(3) If the securities firm uses the 
claim to satisfy its applicable capital 
requirements, the claim is not eligible 
for a risk weight under this paragraph 
(a)(1)(ii)(H); 

(I) Claims representing general obli-
gations of any public-sector entity in 
an OECD country, and that portion of 
any claims guaranteed by any such 
public-sector entity; 

(J) Bonds issued by the Financing 
Corporation or the Resolution Funding 
Corporation; 

(K) Balances due from and all claims 
on domestic depository institutions. 
This includes demand deposits and 
other transaction accounts, savings de-
posits and time certificates of deposit, 
federal funds sold, loans to other depos-
itory institutions, including overdrafts 
and term federal funds, holdings of the 
savings association’s own discounted 
acceptances for which the account 
party is a depository institution, hold-
ings of bankers acceptances of other in-
stitutions and securities issued by de-

pository institutions, except those that 
qualify as capital; 

(L) The book value of paid-in Federal 
Home Loan Bank stock; 

(M) Deposit reserves at, claims on 
and balances due from the Federal 
Home Loan Banks; 

(N) Assets collateralized by cash held 
in a segregated deposit account by the 
reporting savings association; 

(O) Claims on, or guaranteed by, offi-
cial multilateral lending institutions 
or regional development institutions in 
which the United States Government is 
a shareholder or contributing member;8

(P) That portion of assets 
collateralized by the current market 
value of securities issued by official 
multilateral lending institutions or re-
gional development institutions in 
which the United States Government is 
a shareholder or contributing member. 

(Q) All claims on depository institu-
tions incorporated in an OECD coun-
try, and all assets backed by the full 
faith and credit of depository institu-
tions incorporated in an OECD coun-
try. This includes the credit equivalent 
amount of participations in commit-
ments and standby letters of credit 
sold to other depository institutions 
incorporated in an OECD country, but 
only if the originating bank remains 
liable to the customer or beneficiary 
for the full amount of the commitment 
or standby letter of credit. Also in-
cluded in this category are the credit 
equivalent amounts of risk participa-
tions in bankers’ acceptances conveyed 
to other depository institutions incor-
porated in an OECD country. However, 
bank-issued securities that qualify as 
capital of the issuing bank are not in-
cluded in this risk category; 

(R) Claims on, or guaranteed by de-
pository institutions other than the 
central bank, incorporated in a non-
OECD country, with a remaining matu-
rity of one year or less; 

(S) That portion of local currency 
claims conditionally guaranteed by 
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central governments of non-OECD 
countries, to the extent the savings as-
sociation has local currency liabilities 
in that country. 

(iii) 50 percent Risk Weight (Category 
3). (A) Revenue bonds issued by any 
public-sector entity in an OECD coun-
try for which the underlying obligor is 
a public- sector entity, but which are 
repayable solely from the revenues 
generated from the project financed 
through the issuance of the obliga-
tions; 

(B) Qualifying mortgage loans and 
qualifying multifamily mortgage 
loans; 

(C) Privately-issued mortgage-backed 
securities (i.e., those that do not carry 
the guarantee of a government or gov-
ernment sponsored entity) representing 
an interest in qualifying mortgage 
loans or qualifying multifamily mort-
gage loans. If the security is backed by 
qualifying multifamily mortgage 
loans, the savings association must re-
ceive timely payments of principal and 
interest in accordance with the terms 
of the security. Payments will gen-
erally be considered timely if they are 
not 30 days past due; 

(D) Qualifying residential construc-
tion loans as defined in § 567.1 of this 
part. 

(iv) 100 percent Risk Weight (Category 
4). All assets not specified above or de-
ducted from calculations of capital 
pursuant to § 567.5 of this part, includ-
ing, but not limited to: 

(A) Consumer loans; 
(B) Commercial loans; 
(C) Home equity loans; 
(D) Non-qualifying mortgage loans; 
(E) Non-qualifying multifamily mort-

gage loans; 
(F) Residential construction loans; 
(G) Land loans; 
(H) Nonresidential construction 

loans; 
(I) Obligations issued by any state or 

any politica1 subdivision thereof for 
the benefit of a private party or enter-
prise where that party or enterprise, 
rather than the issuing state or polit-
ical subdivision, is responsible for the 
timely payment of principal and inter-
est on the obligations, e.g., industrial 
development bonds; 

(J) Debt securities not otherwise de-
scribed in this section; 

(K) Investments in fixed assets and 
premises; 

(L) Certain nonsecurity financial in-
struments including servicing assets 
and intangible assets includable in core 
capital under § 567.12 of this part; 

(M) Interest-only strips receivable, 
other than credit-enhancing interest-
only strips; 

(N)–(O) [Reserved] 
(P) That portion of equity invest-

ments not deducted pursuant to § 567.5 
of this part; 

(Q) The prorated assets of subsidi-
aries (except for the assets of includ-
able, fully consolidated subsidiaries) to 
the extent such assets are included in 
adjusted total assets; 

(R) All repossessed assets or assets 
that are more than 90 days past due; 
and 

(S) Equity investments that the Of-
fice determines have the same risk 
characteristics as foreclosed real es-
tate by the savings association; 

(T) Equity investments permissible 
for a national bank. 

(v) [Reserved] 
(vi) Indirect ownership interests in 

pools of assets. Assets representing an 
indirect holding of a pool of assets, 
e.g., mutual funds, are assigned to risk-
weight categories under this section 
based upon the risk weight that would 
be assigned to the assets in the port-
folio of the pool. An investment in 
shares of a mutual fund whose portfolio 
consists primarily of various securities 
or money market instruments that, if 
held separately, would be assigned to 
different risk-weight categories, gen-
erally is assigned to the risk-weight 
category appropriate to the highest 
risk-weighted asset that the fund is 
permitted to hold in accordance with 
the investment objectives set forth in 
its prospectus. The savings association 
may, at its option, assign the invest-
ment on a pro rata basis to different 
risk-weight categories according to the 
investment limits in its prospectus. In 
no case will an investment in shares in 
any such fund be assigned to a total 
risk weight less than 20 percent. If the 
savings association chooses to assign 
investments on a pro rata basis, and 
the sum of the investment limits of as-
sets in the fund’s prospectus exceeds 
100 percent, the savings association 
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must assign the highest pro rata 
amounts of its total investment to the 
higher risk categories. If, in order to 
maintain a necessary degree of short-
term liquidity, a fund is permitted to 
hold an insignificant amount of its as-
sets in short-term, highly liquid securi-
ties of superior credit quality that do 
not qualify for a preferential risk 
weight, such securities will generally 
be disregarded in determining the risk-
weight category into which the savings 
association’s holding in the overall 
fund should be assigned. The prudent 
use of hedging instruments by a mu-
tual fund to reduce the risk of its as-
sets will not increase the risk 
weighting of the mutual fund invest-
ment. For example, the use of hedging 
instruments by a mutual fund to re-
duce the interest rate risk of its gov-
ernment bond portfolio will not in-
crease the risk weight of that fund 
above the 20 percent category. None-
theless, if the fund engages in any ac-
tivities that appear speculative in na-
ture or has any other characteristics 
that are inconsistent with the pref-
erential risk-weighting assigned to the 
fund’s assets, holdings in the fund will 
be assigned to the 100 percent risk-
weight category. 

(2) Off-balance sheet items. Except as 
provided in paragraph (b) of this sec-
tion, risk-weighted off-balance sheet 
items are determined by the following 
two-step process. First, the face 
amount of the off-balance sheet item 
must be multiplied by the appropriate 
credit conversion factor listed in this 
paragraph (a)(2). This calculation 
translates the face amount of an off-
balance sheet exposure into an on-bal-
ance sheet credit-equivalent amount. 
Second, the credit-equivalent amount 
must be assigned to the appropriate 
risk-weight category using the criteria 
regarding obligors, guarantors, and col-
lateral listed in paragraph (a)(1) of this 
section, provided that the maximum 
risk weight assigned to the credit-
equivalent amount of an interest-rate 
or exchange-rate contract is 50 percent. 
The following are the credit conversion 
factors and the off-balance sheet items 
to which they apply. 

(i) 100 percent credit conversion factor 
(Group A).

(A) [Reserved] 

(B) Risk participations purchased in 
bankers’ acceptances; 

(C) [Reserved] 
(D) Forward agreements and other 

contingent obligations with a certain 
draw down, e.g., legally binding agree-
ments to purchase assets at a specified 
future date. On the date an institution 
enters into a forward agreement or 
similar obligation, it should convert 
the principal amount of the assets to 
be purchased at 100 percent as of that 
date and then assign this amount to 
the risk-weight category appropriate 
to the obligor or guarantor of the item, 
or the nature of the collateral; 

(E) Indemnification of customers 
whose securities the savings associa-
tion has lent as agent. If the customer 
is not indemnified against loss by the 
savings association, the transaction is 
excluded from the risk-based capital 
calculation. When a savings associa-
tion lends its own securities, the trans-
action is treated as a loan. When a sav-
ings association lends its own securi-
ties or is acting as agent, agrees to in-
demnify a customer, the transaction is 
assigned to the risk weight appropriate 
to the obligor or collateral that is de-
livered to the lending or indemnifying 
institution or to an independent custo-
dian acting on their behalf. 

(ii) 50 percent credit conversion factor 
(Group B). (A) Transaction-related con-
tingencies, including, among other 
things, performance bonds and per-
formance-based standby letters of cred-
it related to a particular transaction; 

(B) Unused portions of commitments, 
including home equity lines of credit, 
with an original maturity exceeding 
one year except those listed in para-
graph (a)(2)(iv) of this section; and 

(C) Revolving underwriting facilities, 
note issuance facilities, and similar ar-
rangements pursuant to which the sav-
ings association’s customer can issue 
short-term debt obligations in its own 
name, but for which the savings asso-
ciation has a legally binding commit-
ment to either: 

(1) Purchase the obligations the cus-
tomer is unable to sell by a stated 
date; or 

(2) Advance funds to its customer, if 
the obligations cannot be sold. 

(iii) 20 percent credit conversion factor 
(Group C). Trade-related contingencies, 
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9 For purposes of calculating potential fu-
ture credit exposure for foreign exchange 
contracts and other similar contracts, in 
which notional principal is equivalent to 
cash flows, total notional principal is defined 
as the net receipts to each party falling due 
on each value date in each currency.

10 No potential future credit exposure is 
calculated for single currency interest rate 
swaps in which payments are made based 
upon two floating rate indices, so-called 
floating/floating or basis swaps; the credit 
equivalent amount is measured solely on the 
basis of the current credit exposure.

i.e., short-term, self-liquidating instru-
ments used to finance the movement of 
goods and collateralized by the under-
lying shipment. A commercial letter of 
credit is an example of such an instru-
ment. 

(iv) Zero percent credit conversion fac-
tor (Group D). (A) unused commitments 
with an original maturity of one year 
or less; 

(B) Unused commitments with an 
original maturity greater than one 
year, if they are unconditionally 
cancelable at any time at the option of 
the savings association and the savings 
association has the contractual right 
to make, and in fact does make, either: 

(1) A separate credit decision based 
upon the borrower’s current financial 
condition before each drawing under 
the lending facility; or 

(2) An annual (or more frequent) 
credit review based upon the bor-
rower’s current financial condition to 
determine whether or not the lending 
facility should be continued; and 

(C) The unused portion of retail cred-
it card lines or other related plans that 
are unconditionally cancelable by the 
savings association in accordance with 
applicable law. 

(v) Off-balance sheet contracts; interest-
rate and foreign exchange rate contracts 
(Group E)—(A) Calculation of credit 
equivalent amounts. The credit equiva-
lent amount of an off-balance sheet in-
terest rate or foreign exchange rate 
contract that is not subject to a quali-
fying bilateral netting contract in ac-
cordance with paragraph (a)(2)(v)(B) of 
this section is equal to the sum of the 
current credit exposure, i.e., the re-
placement cost of the contract, and the 
potential future credit exposure of the 
off-balance sheet rate contract. The 
calculation of credit equivalent 
amounts is measured in U.S. dollars, 
regardless of the currency or cur-
rencies specified in the off-balance 
sheet rate contract. 

(1) Current credit exposure. The cur-
rent credit exposure of an off-balance 
sheet rate contract is determined by 
the mark-to-market value of the con-
tract. If the mark-to-market value is 
positive, then the current credit expo-
sure equals that mark-to-market 
value. If the mark-to-market value is 
zero or negative, then the current ex-

posure is zero. In determining its cur-
rent credit exposure for multiple off-
balance sheet rate contracts executed 
with a single counterparty, a savings 
association may net positive and nega-
tive mark-to-market values of off-bal-
ance sheet rate contracts if subject to 
a bilateral netting contract as provided 
in paragraph (a)(2)(v)(B) of this section. 

(2) Potential future credit exposure. The 
potential future credit exposure of an 
off-balance sheet rate contract, includ-
ing a contract with a negative mark-
to-market value, is estimated by mul-
tiplying the notional principal 9 by a 
credit conversion factor. Savings asso-
ciations, subject to examiner review, 
should use the effective rather than the 
apparent or stated notional amount in 
this calculation. The conversion fac-
tors are:10

Remaining maturity 
Interest rate 

contracts 
(percents) 

Foreign ex-
change rate 

contracts 
(percents) 

One year or less ........................ 0.0 1.0
Over one year ........................... 0.5 5.0

(B) Off-balance sheet rate contracts 
subject to bilateral netting contracts. In 
determining its current credit exposure 
for multiple off-balance sheet rate con-
tracts executed with a single 
counterparty, a savings association 
may net off-balance sheet rate con-
tracts subject to a bilateral netting 
contract by offsetting positive and neg-
ative mark-to-market values, provided 
that: 

(1) The bilateral netting contract is 
in writing; 

(2) The bilateral netting contract cre-
ates a single legal obligation for all in-
dividual off-balance sheet rate con-
tracts covered by the bilateral netting 
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11 By netting individual off-balance sheet 
rate contracts for the purpose of calculating 
its credit equivalent amount, a savings asso-
ciation represents that documentation ade-
quate to support the netting of an off-bal-
ance sheet rate contract is in the savings as-
sociation’s files and available for inspection 
by the OTS. Upon determination by the OTS 
that a savings association’s files are inad-

equate or that a bilateral netting contract 
may not be legally enforceable under any 
one of the bodies of law described in para-
graphs (a)(2)(v)(B)(3) (i) through (iii) of this 
section, the underlying individual off-bal-
ance sheet rate contracts may not be netted 
for the purposes of this section.

contract. In effect, the bilateral net-
ting contract provides that the savings 
association has a single claim or obli-
gation either to receive or pay only the 
net amount of the sum of the positive 
and negative mark-to-market values 
on the individual off-balance sheet rate 
contracts covered by the bilateral net-
ting contract. The single legal obliga-
tion for the net amount is operative in 
the event that a counterparty, or a 
counterparty to whom the bilateral 
netting contract has been validly as-
signed, fails to perform due to any of 
the following events: default, insol-
vency, bankruptcy, or other similar 
circumstances; 

(3) The savings association obtains a 
written and reasoned legal opinion(s) 
representing, with a high degree of cer-
tainty, that in the event of a legal 
challenge, including one resulting from 
default, insolvency, bankruptcy or 
similar circumstances, the relevant 
court and administrative authorities 
would find the savings association’s ex-
posure to be the net amount under: 

(i) The law of the jurisdiction in 
which the counterparty is chartered or 
the equivalent location in the case of 
noncorporate entities, and if a branch 
of the counterparty is involved, then 
also under the law of the jurisdiction 
in which the branch is located; 

(ii) The law that governs the indi-
vidual off-balance sheet rate contracts 
covered by the bilateral netting con-
tract; and 

(iii) The law that governs the bilat-
eral netting contract; 

(4) The savings association estab-
lishes and maintains procedures to 
monitor possible changes in relevant 
law and to ensure that the bilateral 
netting contract continues to satisfy 
the requirements of this section; and 

(5) The savings association maintains 
in its files documentation adequate to 
support the netting of an off-balance 
sheet rate contract.11

(C) Walkaway clause. A bilateral net-
ting contract that contains a 
walkaway clause is not eligible for net-
ting for purposes of calculating the 
current credit exposure amount. The 
term ‘‘walkaway clause’’ means a pro-
vision in a bilateral netting contract 
that permits a nondefaulting 
counterparty to make a lower payment 
than it would make otherwise under 
the bilateral netting contract, or no 
payment at all, to a defaulter or the es-
tate of a defaulter, even if the de-
faulter or the estate of the defaulter is 
a net creditor under the bilateral net-
ting contract. 

(D) Risk weighting. Once the savings 
association determines the credit 
equivalent amount for an off-balance 
sheet rate contract, that amount is as-
signed to the risk-weight category ap-
propriate to the counterparty, or, if 
relevant, to the nature of any collat-
eral or guarantee. Collateral held 
against a netting contract is not recog-
nized for capital purposes unless it is 
legally available for all contracts in-
cluded in the netting contract. How-
ever, the maximum risk weight for the 
credit equivalent amount of such off-
balance sheet rate contracts is 50 per-
cent. 

(E) Exceptions. The following off-bal-
ance sheet rate contracts are not sub-
ject to the above calculation, and 
therefore, are not part of the denomi-
nator of a savings association’s risk-
based capital ratio: 

(1) A foreign exchange rate contract 
with an original maturity of 14 cal-
endar days or less; and 

(2) Any interest rate or foreign ex-
change rate contract that is traded on 
an exchange requiring the daily pay-
ment of any variations in the market 
value of the contract. 

(3) Asset-backed commercial paper pro-
grams. (i) A savings association that 
qualifies as a primary beneficiary and 
must consolidate an ABCP program 
that is defined as a variable interest 

VerDate jul<14>2003 14:46 Jan 26, 2004 Jkt 203038 PO 00000 Frm 00343 Fmt 8010 Sfmt 8010 Y:\SGML\203038T.XXX 203038T



344

12 CFR Ch. V (1–1–04 Edition)§ 567.6

entity under generally accepted ac-
counting principles may exclude the 
consolidated ABCP program assets 
from risk-weighted assets, provided 
that the savings association is the 
sponsor of the ABCP. 

(ii) If a savings association excludes 
such consolidated ABCP program as-
sets from risk-weighted assets, the sav-
ings association must assess the appro-
priate risk-based capital requirement 
against any risk exposures of the insti-
tution arising in connection with such 
ABCP programs, including direct credit 
substitutes, recourse obligations, resid-
ual interests, liquidity facilities, and 
loans, in accordance with paragraphs 
(a)(1) and (2) and (b) of this section. 

(iii) If a savings association either 
elects not to exclude consolidated 
ABCP program assets from its risk-
weighted assets in accordance with 
paragraph (a)(3)(i) of this section, or 
otherwise is not permitted to exclude 
consolidated ABCP program assets, the 
savings association must assess a risk-
based capital charge based on the ap-
propriate risk weight of the consoli-
dated ABCP program assets in accord-
ance with paragraph (a)(1) of this sec-
tion. Direct credit substitutes and re-
course obligations (including residual 
interests), and loans that sponsoring 
savings associations provide to ABCP 
programs are not subject to any capital 
charge under paragraphs (a)(2) and (b) 
of this section. 

(iv) This capital treatment for con-
solidated assets of certain ABCP pro-
grams will be effective from July 1, 
2003 to April 1, 2004. 

(4) Other variable interest entities sub-
ject to consolidation. (i) A savings asso-
ciation that is required to consolidate 
the assets of a variable interest entity 
under generally accepted accounting 
principles must assess a risk-based cap-
ital charge based on the appropriate 
risk weight of the consolidated assets 
in accordance with paragraph (a)(1) of 
this section. Direct credit substitutes 
and recourse obligations (including re-
sidual interests), and loans that spon-
soring savings associations provide to 
ABCP programs are not subject to any 
capital charge under paragraphs (a)(2) 
and (b) of this section. 

(ii) This capital treatment for other 
variable interest entities subject to 

consolidation will be effective from 
July 1, 2003 to April 1, 2004. 

(b) Recourse obligations, direct credit 
substitutes, and certain other positions—
(1) In general. Except as otherwise per-
mitted in this paragraph (b), to deter-
mine the risk-weighted asset amount 
for a recourse obligation or a direct 
credit substitute (but not a residual in-
terest): 

(i) Multiply the full amount of the 
credit-enhanced assets for which the 
savings association directly or indi-
rectly retains or assumes credit risk by 
a 100 percent conversion factor. (For a 
direct credit substitute that is an on-
balance sheet asset (e.g., a purchased 
subordinated security), a savings asso-
ciation must use the amount of the di-
rect credit substitute and the full 
amount of the asset its supports, i.e., 
all the more senior positions in the 
structure); and 

(ii) Assign this credit equivalent 
amount to the risk-weight category ap-
propriate to the obligor in the under-
lying transaction, after considering 
any associated guarantees or collat-
eral. Paragraph (a)(1) of this section 
lists the risk-weight categories. 

(2) Residual interests. Except as other-
wise permitted under this paragraph 
(b), a savings association must main-
tain risk-based capital for residual in-
terests as follows: 

(i) Credit-enhancing interest-only 
strips. After applying the concentration 
limit under § 567.12(e)(2) of this part, a 
saving association must maintain risk-
based capital for a credit-enhancing in-
terest-only strip equal to the remain-
ing amount of the strip (net of any ex-
isting associated deferred tax liabil-
ity), even if the amount of risk-based 
capital that must be maintained ex-
ceeds the full risk-based capital re-
quirement for the assets transferred. 
Transactions that, in substance, result 
in the retention of credit risk associ-
ated with a transferred credit-enhanc-
ing interest-only strip are treated as if 
the strip was retained by the savings 
association and was not transferred. 

(ii) Other residual interests. A saving 
association must maintain risk-based 
capital for a residual interest (exclud-
ing a credit-enhancing interest-only 
strip) equal to the face amount of the 
residual interest (net of any existing 
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associated deferred tax liability), even 
if the amount of risk-based capital that 
must be maintained exceeds the full 
risk-based capital requirement for the 
assets transferred. Transactions that, 
in substance, result in the retention of 
credit risk associated with a trans-
ferred residual interest are treated as if 
the residual interest was retained by 
the savings association and was not 
transferred. 

(iii) Residual interests and other re-
course obligations. Where a savings asso-
ciation holds a residual interest (in-
cluding a credit-enhancing interest-
only strip) and another recourse obli-
gation in connection with the same 
transfer of assets, the savings associa-
tion must maintain risk-based capital 
equal to the greater of: 

(A) The risk-based capital require-
ment for the residual interest as cal-
culated under paragraph (b)(2)(i) 
through (ii) of this section; or 

(B) The full risk-based capital re-
quirement for the assets transferred, 
subject to the low-level recourse rules 
under paragraph (b)(7) of this section. 

(3) Ratings-based approach—(i) Cal-
culation. A savings association may 
calculate the risk-weighted asset 
amount for an eligible position de-
scribed in paragraph (b)(3)(ii) of this 
section by multiplying the face amount 
of the position by the appropriate risk 
weight determined in accordance with 
Table A or B of this section.

NOTE: Stripped mortgage-backed securities 
or other similar instruments, such as inter-
est-only and principal-only strips, that are 
not credit enhancing must be assigned to the 
100% risk-weight category.

TABLE A 

Long term rating category 

Risk 
weight
(In per-
cent) 

Highest or second highest investment grade ........ 20 
Third highest investment grade ............................. 50 
Lowest investment grade ...................................... 100 
One category below investment grade ................. 200

TABLE B 

Short term rating category 

Risk 
weight
(In per-
cent) 

Highest investment grade ...................................... 20 
Second highest investment grade ......................... 50 

TABLE B—Continued

Short term rating category 

Risk 
weight
(In per-
cent) 

Lowest investment grade ...................................... 100

(ii) Eligibility—(A) Traded positions. A 
position is eligible for the treatment 
described in paragraph (b)(3)(i) of this 
section, if: 

(1) The position is a recourse obliga-
tion, direct credit substitute, residual 
interest, or asset- or mortgage-backed 
security and is not a credit-enhancing 
interest-only strip; 

(2) The position is a traded position; 
and 

(3) The NRSRO has rated a long term 
position as one grade below investment 
grade or better or a short term position 
as investment grade. If two or more 
NRSROs assign ratings to a traded po-
sition, the savings association must 
use the lowest rating to determine the 
appropriate risk-weight category under 
paragraph (b)(3)(i) of this section. 

(B) Non-traded positions. A position 
that is not traded is eligible for the 
treatment described in paragraph 
(b)(3)(i) of this section if: 

(1) The position is a recourse obliga-
tion, direct credit substitute, residual 
interest, or asset- or mortgage-backed 
security extended in connection with a 
securitization and is not a credit-en-
hancing interest-only strip; 

(2) More than one NRSRO rate the 
position; 

(3) All of the NRSROs that provide a 
rating rate a long term position as one 
grade below investment grade or better 
or a short term position as investment 
grade. If the NRSROs assign different 
ratings to the position, the savings as-
sociation must use the lowest rating to 
determine the appropriate risk-weight 
category under paragraph (b)(3)(i) of 
this section; 

(4) The NRSROs base their ratings on 
the same criteria that they use to rate 
securities that are traded positions; 
and 

(5) The ratings are publicly available. 
(C) Unrated senior positions. If a re-

course obligation, direct credit sub-
stitute, residual interest, or asset- or 
mortgage-backed security is not rated 
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by an NRSRO, but is senior or pre-
ferred in all features to a traded posi-
tion (including collateralization and 
maturity), the savings association may 
risk-weight the face amount of the sen-
ior position under paragraph (b)(3)(i) of 
this section, based on the rating of the 
traded position, subject to supervisory 
guidance. The savings association must 
satisfy OTS that this treatment is ap-
propriate. This paragraph (b)(3)(i)(C) 
applies only if the traded position pro-
vides substantive credit support to the 
unrated position until the unrated po-
sition matures. 

(4) Certain positions that are not rated 
by NRSROs—(i) Calculation. A savings 
association may calculate the risk-
weighted asset amount for eligible po-
sition described in paragraph (b)(4)(ii) 
of this section based on the savings as-
sociation’s determination of the credit 
rating of the position. To risk-weight 
the asset, the savings association must 
multiply the face amount of the posi-
tion by the appropriate risk weight de-
termined in accordance with Table C of 
this section.

TABLE C 

Rating category 

Risk 
weight
(In per-
cent) 

Investment grade ................................................... 100 
One category below investment grade ................. 200

(ii) Eligibility. A position extended in 
connection with a securitization is eli-
gible for the treatment described in 
paragraph (b)(4)(i) of this section if it 
is not rated by an NRSRO, is not a re-
sidual interest, and meets the one of 
the three alternative standards de-
scribed in paragraph (b)(4)(ii)(A), (B), 
or (C) below of this section: 

(A) Position rated internally. A direct 
credit substitute, but not a purchased 
credit-enhancing interest-only strip, is 
eligible for the treatment described 
under paragraph (b)(4)(i) of this sec-
tion, if the position is assumed in con-
nection with an asset-backed commer-
cial paper program sponsored by the 
savings association. Before it may rely 
on an internal credit risk rating sys-
tem, the saving association must dem-
onstrate to OTS’s satisfaction that the 
system is adequate. Adequate internal 
credit risk rating systems typically: 

(1) Are an integral part of the savings 
association’s risk management system 
that explicitly incorporates the full 
range of risks arising from the savings 
association’s participation in 
securitization activities; 

(2) Link internal credit ratings to 
measurable outcomes, such as the 
probability that the position will expe-
rience any loss, the expected loss on 
the position in the event of default, 
and the degree of variance in losses in 
the event of default on that position; 

(3) Separately consider the risk asso-
ciated with the underlying loans or 
borrowers, and the risk associated with 
the structure of the particular 
securitization transaction; 

(4) Identify gradations of risk among 
‘‘pass’’ assets and other risk positions; 

(5) Use clear, explicit criteria to clas-
sify assets into each internal rating 
grade, including subjective factors; 

(6) Employ independent credit risk 
management or loan review personnel 
to assign or review the credit risk rat-
ings; 

(7) Include an internal audit proce-
dure to periodically verify that inter-
nal risk ratings are assigned in accord-
ance with the savings association’s es-
tablished criteria; 

(8) Monitor the performance of the 
assigned internal credit risk ratings 
over time to determine the appro-
priateness of the initial credit risk rat-
ing assignment, and adjust individual 
credit risk ratings or the overall inter-
nal credit risk rating system, as need-
ed; and 

(9) Make credit risk rating assump-
tions that are consistent with, or more 
conservative than, the credit risk rat-
ing assumptions and methodologies of 
NRSROs. 

(B) Program ratings. (1) A recourse ob-
ligation or direct credit substitute, but 
not a residual interest, is eligible for 
the treatment described in paragraph 
(b)(4)(i) of this section, if the position 
is retained or assumed in connection 
with a structured finance program and 
an NRSRO has reviewed the terms of 
the program and stated a rating for po-
sitions associated with the program. If 
the program has options for different 
combinations of assets, standards, in-
ternal or external credit enhancements 
and other relevant factors, and the 
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NRSRO specifies ranges of rating cat-
egories to them, the savings associa-
tion may apply the rating category ap-
plicable to the option that corresponds 
to the savings association’s position. 

(2) To rely on a program rating, the 
savings association must demonstrate 
to OTS’s satisfaction that that the 
credit risk rating assigned to the pro-
gram meets the same standards gen-
erally used by NRSROs for rating trad-
ed positions. The savings association 
must also demonstrate to OTS’s satis-
faction that the criteria underlying the 
assignments for the program are satis-
fied by the particular position. 

(3) If a savings association partici-
pates in a securitization sponsored by 
another party, OTS may authorize the 
savings association to use this ap-
proach based on a program rating ob-
tained by the sponsor of the program. 

(C) Computer program. A recourse ob-
ligation or direct credit substitute, but 
not a residual interest, is eligible for 
the treatment described in paragraph 
(b)(4)(i) of this section, if the position 
is extended in connection with a struc-
tured financing program and the sav-
ings association uses an acceptable 
credit assessment computer program to 
determine the rating of the position. 
An NRSRO must have developed the 
computer program and the savings as-
sociation must demonstrate to OTS’s 
satisfaction that the ratings under the 
program correspond credibly and reli-
ably with the rating of traded posi-
tions. 

(5) Alternative capital computation for 
small business obligations—(i) Definitions. 
For the purposes of this paragraph 
(b)(5): 

(A) Qualified savings association 
means a savings association that: 

(1) Is well capitalized as defined in 
§ 565.4 of this chapter without applying 
the capital treatment described in this 
paragraph (b)(5); or 

(2) Is adequately capitalized as de-
fined in § 565.4 of this chapter without 
applying the capital treatment de-
scribed in this paragraph (b)(5) and has 
received written permission from the 
OTS to apply that capital treatment. 

(B) Small business means a business 
that meets the criteria for a small 
business concern established by the 

Small Business Administration in 13 
CFR 121 pursuant to 15 U.S.C. 632. 

(ii) Capital requirement. Notwith-
standing any other provision of this 
paragraph (b), with respect to a trans-
fer of a small business loan or lease of 
personal property with recourse that is 
a sale under generally accepted ac-
counting principles, a qualified savings 
association may elect to include only 
the amount of its recourse in its risk-
weighted assets. To qualify for this 
election, the savings association must 
establish and maintain a reserve under 
generally accepted accounting prin-
ciples sufficient to meet the reasonable 
estimated liability of the savings asso-
ciation under the recourse obligation. 

(iii) Aggregate amount of recourse. The 
total outstanding amount of recourse 
retained by a qualified savings associa-
tion with respect to transfers of small 
business loans and leases of personal 
property and included in the risk-
weighted assets of the savings associa-
tion as described in paragraph (b)(5)(ii) 
of this section, may not exceed 15 per-
cent of the association’s total capital 
computed under § 567.5(c). 

(iv) Savings association that ceases to 
be a qualified savings association or that 
exceeds aggregate limits. If a savings as-
sociation ceases to be a qualified sav-
ings association or exceeds the aggre-
gate limit described in paragraph 
(b)(5)(iii) of this section, the savings 
association may continue to apply the 
capital treatment described in para-
graph (b)(5)(ii) of this section to trans-
fers of small business loans and leases 
of personal property that occurred 
when the association was a qualified 
savings association and did not exceed 
the limit. 

(v) Prompt corrective action not af-
fected. (A) A savings association shall 
compute its capital without regard to 
this paragraph (b)(5) of this section for 
purposes of prompt corrective action 
(12 U.S.C. 1831o), unless the savings as-
sociation is adequately or well capital-
ized without applying the capital treat-
ment described in this paragraph (b)(5) 
and would be well capitalized after ap-
plying that capital treatment. 

(B) A savings association shall com-
pute its capital requirement without 
regard to this paragraph (b)(5) for the 
purposes of applying 12 U.S.C. 1381o(g), 
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regardless of the association’s capital 
level. 

(6) Risk participations and syndications 
of direct credit substitutes. A savings as-
sociation must calculate the risk-
weighted asset amount for a risk par-
ticipation in, or syndication of, a di-
rect credit substitute as follows: 

(i) If a savings association conveys a 
risk participation in a direct credit 
substitute, the savings association 
must convert the full amount of the as-
sets that are supported by the direct 
credit substitute to a credit equivalent 
amount using a 100 percent conversion 
factor. The savings association must 
assign the pro rata share of the credit 
equivalent amount that was conveyed 
through the risk participation to the 
lower of: The risk-weight category ap-
propriate to the obligor in the under-
lying transaction, after considering 
any associated guarantees or collat-
eral; or the risk-weight category appro-
priate to the party acquiring the par-
ticipation. The savings association 
must assign the pro rata share of the 
credit equivalent amount that was not 
participated out to the risk-weight cat-
egory appropriate to the obligor, after 
considering any associated guarantees 
or collateral. 

(ii) If a savings association acquires a 
risk participation in a direct credit 
substitute, the savings association 
must multiply its pro rata share of the 
direct credit substitute by the full 
amount of the assets that are sup-
ported by the direct credit substitute, 
and convert this amount to a credit 
equivalent amount using a 100 percent 
conversion factor. The savings associa-
tion must assign the resulting credit 
equivalent amount to the risk-weight 
category appropriate to the obligor in 
the underlying transaction, after con-
sidering any associated guarantees or 
collateral. 

(iii) If the savings association holds a 
direct credit substitute in the form of a 
syndication where each savings asso-
ciation or other participant is obli-
gated only for its pro rata share of the 
risk and there is no recourse to the 
originating party, the savings associa-
tion must calculate the credit equiva-
lent amount by multiplying only its 
pro rata share of the assets supported 
by the direct credit substitute by a 100 

percent conversion factor. The savings 
association must assign the resulting 
credit equivalent amount to the risk-
weight category appropriate to the ob-
ligor in the underlying transaction 
after considering any associated guar-
antees or collateral. 

(7) Limitations on risk-based capital re-
quirements—(i) Low-level exposure rule. 
If the maximum contractual exposure 
to loss retained or assumed by a sav-
ings association is less than the effec-
tive risk-based capital requirement, as 
determined in accordance with this 
paragraph (b), for the assets supported 
by the savings association’s position, 
the risk-based capital requirement is 
limited to the savings association’s 
contractual exposure less any recourse 
liability account established in accord-
ance with generally accepted account-
ing principles. This limitation does not 
apply when a savings association pro-
vides credit enhancement beyond any 
contractual obligation to support as-
sets it has sold. 

(ii) Mortgage-related securities or par-
ticipation certificates retained in a mort-
gage loan swap. If a savings association 
holds a mortgage-related security or a 
participation certificate as a result of 
a mortgage loan swap with recourse, it 
must hold risk-based capital to support 
the recourse obligation and that per-
centage of the mortgage-related secu-
rity or participation certificate that is 
not covered by the recourse obligation. 
The total amount of risk-based capital 
required for the security (or certifi-
cate) and the recourse obligation is 
limited to the risk-based capital re-
quirement for the underlying loans, 
calculated as if the savings association 
continued to hold these loans as an on-
balance sheet asset. 

(iii) Related on-balance sheet assets. If 
an asset is included in the calculation 
of the risk-based capital requirement 
under this paragraph (b) and also ap-
pears as an asset on the savings asso-
ciation’s balance sheet, the savings as-
sociation must risk-weight the asset 
only under this paragraph (b), except in 
the case of loan servicing assets and 
similar arrangements with embedded 
recourse obligations or direct credit 
substitutes. In that case, the savings 
association must separately risk-
weight the on-balance sheet servicing 
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asset and the related recourse obliga-
tions and direct credit substitutes 
under this section, and incorporate 
these amounts into the risk-based cap-
ital calculation. 

(8) Obligations of subsidiaries. If a sav-
ings association retains a recourse ob-
ligation or assumes a direct credit sub-
stitute on the obligation of a sub-
sidiary that is not an includable sub-
sidiary, and the recourse obligation or 
direct credit substitute is an equity or 
debt investment in that subsidiary 
under generally accepted accounting 
principles, the face amount of the re-
course obligation or direct credit sub-
stitute is deducted for capital under 
§§ 567.5(a)(2) and 567.9(c). All other re-
course obligations and direct credit 
substitutes retained or assumed by a 
savings association on the obligations 
of an entity in which the savings asso-
ciation has an equity investment are 
risk-weighted in accordance with this 
paragraph (b). 

[54 FR 49649, Nov. 30, 1989, as amended at 57 
FR 33439, July 29, 1992; 57 FR 12709, Apr. 13, 
1992; 57 FR 33440, July 29, 1992; 58 FR 476, Jan. 
6, 1993; 58 FR 15086, Mar. 19, 1993; 58 FR 45813, 
Aug. 31, 1993; 59 FR 12810, Mar. 18, 1994; 59 FR 
4788, Feb. 2, 1994; 59 FR 66652, Dec. 28, 1994; 60 
FR 39232, Aug. 1, 1995; 60 FR 45621, Aug. 31, 
1995; 62 FR 66264, Dec. 18, 1997; 63 FR 42678, 
Aug. 10, 1998; 64 FR 10201, Mar. 2, 1999; 66 FR 
59663, Nov. 29, 2001; 67 FR 16980, Apr. 9, 2002; 
67 FR 31726, May 10, 2002; 68 FR 56536, Oct. 1, 
2003]

§ 567.8 Leverage ratio. 
(a) The minimum leverage capital re-

quirement for a savings association as-
signed a composite rating of 1, as de-
fined in § 516.3 of this chapter, shall 
consist of a ratio of core capital to ad-
justed total assets of 3 percent. These 
generally are strong associations that 
are not anticipating or experiencing 
significant growth and have well-diver-
sified risks, including no undue inter-
est rate risk exposure, excellent asset 
quality, high liquidity, and good earn-
ings. 

(b) For all savings associations not 
meeting the conditions set forth in 
paragraph (a) of this section, the min-
imum leverage capital requirement 
shall consist of a ratio of core capital 
to adjusted total assets of 4 percent. 
Higher capital ratios may be required 
if warranted by the particular cir-

cumstances or risk profiles of an indi-
vidual savings association. In all cases, 
savings associations should hold cap-
ital commensurate with the level and 
nature of all risks, including the vol-
ume and severity of problem loans, to 
which they are exposed. 

[64 FR 10201, Mar. 2, 1999]

§ 567.9 Tangible capital requirement. 
(a) Savings associations shall have 

and maintain tangible capital in an 
amount equal to at least 1.5% of ad-
justed total assets. 

(b) The following elements, less the 
amount of any deductions pursuant to 
paragraph (c) of this section, comprise 
a savings association’s tangible cap-
ital: 

(1) Common stockholders’ equity (in-
cluding retained earnings); 

(2) Noncumulative perpetual pre-
ferred stock and related earnings; 

(3) Nonwithdrawable accounts and 
pledged deposits that would qualify as 
core capital under § 567.5 of this part; 
and 

(4) Minority interests in the equity 
accounts of fully consolidated subsidi-
aries. 

(c) Deductions from tangible capital. In 
calculating tangible capital, a savings 
association must deduct from assets, 
and, thus, from capital: 

(1) Intangible assets (as defined in 
§ 567.1), servicing assets, and credit-en-
hancing interest-only strips not includ-
able in tangible capital under § 567.12. 

(2) Investments, both equity and 
debt, in subsidiaries that are not in-
cludable subsidiaries (including those 
subsidiaries where the savings associa-
tion has a minority ownership inter-
est), except as provided in paragraphs 
(c)(3) and (c)(4) of this section. 

(3) If a savings association has any 
investments (both debt and equity) in 
one or more subsidiary(ies) engaged as 
of April 12, 1989 and continuing to be 
engaged in any activity that would not 
fall within the scope of activities in 
which includable subsidiaries may en-
gage, it must deduct such investments 
from assets and, thus, tangible capital 
in accordance with this paragraph 
(c)(3). The savings association must 
first deduct from assets and, thus, cap-
ital the amount by which any invest-
ments in such a subsidiary(ies) exceed 
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